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workplaces, including those located in 
other State agencies. 

(e)(1) For a grant of less than 30 days 
performance duration, grantees shall 
have this policy statement and pro-
gram in place as soon as possible, but 
in any case by a date prior to the date 
on which performance is expected to be 
completed. 

(2) For a grant of 30 days or more per-
formance duration, grantees shall have 
this policy statement and program in 
place within 30 days after award. 

(3) Where extraordinary cir-
cumstances warrant for a specific 
grant, the grant officer may determine 
a different date on which the policy 
statement and program shall be in 
place.

§ 208.635 Reporting of and employee 
sanctions for convictions of crimi-
nal drug offenses. 

(a) When a grantee other than an in-
dividual is notified that an employee 
has been convicted for a violation of a 
criminal drug statute occurring in the 
workplace, it shall take the following 
actions: 

(1) Within 10 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall provide written notice, includ-
ing the convicted employee’s position 
title, to every grant officer, or other 
designee on whose grant activity the 
convicted employee was working, un-
less a Federal agency has designated a 
central point for the receipt of such no-
tifications. Notification shall include 
the identification number(s) for each of 
the Federal agency’s affected grants. 

(2) Within 30 calendar days of receiv-
ing notice of the conviction, the grant-
ee shall do the following with respect 
to the employee who was convicted. 

(i) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with re-
quirements of the Rehabilitation Act 
of 1973, as amended; or 

(ii) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for such purposes by a Federal, 
State, or local health, law enforce-
ment, or other appropriate agency. 

(b) A grantee who is an individual 
who is convicted for a violation of a 
criminal drug statute occurring during 

the conduct of any grant activity shall 
report the conviction, in writing, with-
in 10 calendar days, to his or her Fed-
eral agency grant officer, or other des-
ignee, unless the Federal agency has 
designated a central point for the re-
ceipt of such notices. Notification shall 
include the identification number(s) 
for each of the Federal agency’s af-
fected grants. 

(Approved by the Office of Management and 
Budget under control number 0991–0002)

APPENDIX A TO PART 208—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, AND OTHER RESPONSI-
BILITY MATTERS—PRIMARY COVERED 
TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective primary participant is pro-
viding the certification set out below. 

2. The inability of a person to provide the 
certification required below will not nec-
essarily result in denial of participation in 
this covered transaction. The prospective 
participant shall submit an explanation of 
why it cannot provide the certification set 
out below. The certification or explanation 
will be considered in connection with the de-
partment or agency’s determination whether 
to enter into this transaction. However, fail-
ure of the prospective primary participant to 
furnish a certification or an explanation 
shall disqualify such person from participa-
tion in this transaction. 

3. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when the department or 
agency determined to enter into this trans-
action. If it is later determined that the pro-
spective primary participant knowingly ren-
dered an erroneous certification, in addition 
to other remedies available to the Federal 
Government, the department or agency may 
terminate this transaction for cause or de-
fault. 

4. The prospective primary participant 
shall provide immediate written notice to 
the department or agency to which this pro-
posal is submitted if at any time the pro-
spective primary participant learns that its 
certification was erroneous when submitted 
or has become erroneous by reason of 
changed circumstances. 

5. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 
the meanings set out in the Definitions and 
Coverage sections of the rules implementing 
Executive Order 12549. You may contact the 
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department or agency to which this proposal 
is being submitted for assistance in obtain-
ing a copy of those regulations. 

6. The prospective primary participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or agency entering into this trans-
action. 

7. The prospective primary participant fur-
ther agrees by submitting this proposal that 
it will include the clause titled ‘‘Certifi-
cation Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ provided by the 
department or agency entering into this cov-
ered transaction, without modification, in 
all lower tier covered transactions and in all 
solicitations for lower tier covered trans-
actions. 

8. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from the covered trans-
action, unless it knows that the certification 
is erroneous. A participant may decide the 
method and frequency by which it deter-
mines the eligibility of its principals. Each 
participant may, but is not required to, 
check the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement Pro-
grams. 

9. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

10. Except for transactions authorized 
under paragraph 6 of these instructions, if a 
participant in a covered transaction know-
ingly enters into a lower tier covered trans-
action with a person who is proposed for de-
barment under 48 CFR part 9, subpart 9.4, 
suspended, debarred, ineligible, or volun-
tarily excluded from participation in this 
transaction, in addition to other remedies 
available to the Federal Government, the de-
partment or agency may terminate this 
transaction for cause or default. 

Certification Regarding Debarment, Suspension, 
and Other Responsibility Matters—Primary 
Covered Transactions 

(1) The prospective primary participant 
certifies to the best of its knowledge and be-
lief, that it and its principals: 

(a) Are not presently debarred, suspended, 
proposed for debarment, declared ineligible, 
or voluntarily excluded by any Federal de-
partment or agency; 

(b) Have not within a three-year period 
preceding this proposal been convicted of or 
had a civil judgment rendered against them 
for commission of fraud or a criminal offense 
in connection with obtaining, attempting to 
obtain, or performing a public (Federal, 
State or local) transaction or contract under 
a public transaction; violation of Federal or 
State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, fal-
sification or destruction of records, making 
false statements, or receiving stolen prop-
erty; 

(c) Are not presently indicted for or other-
wise criminally or civilly charged by a gov-
ernmental entity (Federal, State or local) 
with commission of any of the offenses enu-
merated in paragraph (1)(b) of this certifi-
cation; and 

(d) Have not within a three-year period 
preceding this application/proposal had one 
or more public transactions (Federal, State 
or local) terminated for cause or default. 

(2) Where the prospective primary partici-
pant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33045, June 26, 1995]

APPENDIX B TO PART 208—CERTIFI-
CATION REGARDING DEBARMENT, 
SUSPENSION, INELIGIBILITY AND VOL-
UNTARY EXCLUSION—LOWER TIER 
COVERED TRANSACTIONS 

Instructions for Certification 

1. By signing and submitting this proposal, 
the prospective lower tier participant is pro-
viding the certification set out below. 

2. The certification in this clause is a ma-
terial representation of fact upon which reli-
ance was placed when this transaction was 
entered into. If it is later determined that 
the prospective lower tier participant know-
ingly rendered an erroneous certification, in 
addition to other remedies available to the 
Federal Government the department or 
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment. 

3. The prospective lower tier participant 
shall provide immediate written notice to 
the person to which this proposal is sub-
mitted if at any time the prospective lower 
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tier participant learns that its certification 
was erroneous when submitted or had be-
come erroneous by reason of changed cir-
cumstances. 

4. The terms covered transaction, debarred, 
suspended, ineligible, lower tier covered trans-
action, participant, person, primary covered 
transaction, principal, proposal, and volun-
tarily excluded, as used in this clause, have 
the meaning set out in the Definitions and 
Coverage sections of rules implementing Ex-
ecutive Order 12549. You may contact the 
person to which this proposal is submitted 
for assistance in obtaining a copy of those 
regulations. 

5. The prospective lower tier participant 
agrees by submitting this proposal that, 
should the proposed covered transaction be 
entered into, it shall not knowingly enter 
into any lower tier covered transaction with 
a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, debarred, 
suspended, declared ineligible, or voluntarily 
excluded from participation in this covered 
transaction, unless authorized by the depart-
ment or agency with which this transaction 
originated. 

6. The prospective lower tier participant 
further agrees by submitting this proposal 
that it will include this clause titled ‘‘Cer-
tification Regarding Debarment, Suspension, 
Ineligibility and Voluntary Exclusion-Lower 
Tier Covered Transaction,’’ without modi-
fication, in all lower tier covered trans-
actions and in all solicitations for lower tier 
covered transactions. 

7. A participant in a covered transaction 
may rely upon a certification of a prospec-
tive participant in a lower tier covered 
transaction that it is not proposed for debar-
ment under 48 CFR part 9, subpart 9.4, 
debarred, suspended, ineligible, or volun-
tarily excluded from covered transactions, 
unless it knows that the certification is erro-
neous. A participant may decide the method 
and frequency by which it determines the 
eligibility of its principals. Each participant 
may, but is not required to, check the List of 
Parties Excluded from Federal Procurement 
and Nonprocurement Programs. 

8. Nothing contained in the foregoing shall 
be construed to require establishment of a 
system of records in order to render in good 
faith the certification required by this 
clause. The knowledge and information of a 
participant is not required to exceed that 
which is normally possessed by a prudent 
person in the ordinary course of business 
dealings. 

9. Except for transactions authorized under 
paragraph 5 of these instructions, if a partic-
ipant in a covered transaction knowingly en-
ters into a lower tier covered transaction 
with a person who is proposed for debarment 
under 48 CFR part 9, subpart 9.4, suspended, 
debarred, ineligible, or voluntarily excluded 
from participation in this transaction, in ad-

dition to other remedies available to the 
Federal Government, the department or 
agency with which this transaction origi-
nated may pursue available remedies, includ-
ing suspension and/or debarment. 

Certification Regarding Debarment, Suspension, 
Ineligibility an Voluntary Exclusion—Lower 
Tier Covered Transactions 

(1) The prospective lower tier participant 
certifies, by submission of this proposal, that 
neither it nor its principals is presently 
debarred, suspended, proposed for debarment, 
declared ineligible, or voluntarily excluded 
from participation in this transaction by any 
Federal department or agency. 

(2) Where the prospective lower tier partic-
ipant is unable to certify to any of the state-
ments in this certification, such prospective 
participant shall attach an explanation to 
this proposal. 

[60 FR 33042, 33045, June 26, 1995]

APPENDIX C TO PART 208—CERTIFI-
CATION REGARDING DRUG-FREE 
WORKPLACE REQUIREMENTS 

Instructions for Certification 

1. By signing and/or submitting this appli-
cation or grant agreement, the grantee is 
providing the certification set out below. 

2. The certification set out below is a ma-
terial representation of fact upon which reli-
ance is placed when the agency awards the 
grant. If it is later determined that the 
grantee knowingly rendered a false certifi-
cation, or otherwise violates the require-
ments of the Drug-Free Workplace Act, the 
agency, in addition to any other remedies 
available to the Federal Government, may 
take action authorized under the Drug-Free 
Workplace Act. 

3. For grantees other than individuals, Al-
ternate I applies. 

4. For grantees who are individuals, Alter-
nate II applies. 

5. Workplaces under grants, for grantees 
other than individuals, need not be identified 
on the certification. If known, they may be 
identified in the grant application. If the 
grantee does not identify the workplaces at 
the time of application, or upon award, if 
there is no application, the grantee must 
keep the identity of the workplace(s) on file 
in its office and make the information avail-
able for Federal inspection. Failure to iden-
tify all known workplaces constitutes a vio-
lation of the grantee’s drug-free workplace 
requirements. 

6. Workplace identifications must include 
the actual address of buildings (or parts of 
buildings) or other sites where work under 
the grant takes place. Categorical descrip-
tions may be used (e.g., all vehicles of a mass 
transit authority or State highway depart-
ment while in operation, State employees in 
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each local unemployment office, performers 
in concert halls or radio studios). 

7. If the workplace identified to the agency 
changes during the performance of the grant, 
the grantee shall inform the agency of the 
change(s), if it previously identified the 
workplaces in question (see paragraph five). 

8. Definitions of terms in the Nonprocure-
ment Suspension and Debarment common 
rule and Drug-Free Workplace common rule 
apply to this certification. Grantees’ atten-
tion is called, in particular, to the following 
definitions from these rules: 

Controlled substance means a controlled 
substance in Schedules I through V of the 
Controlled Substances Act (21 U.S.C. 812) and 
as further defined by regulation (21 CFR 
1308.11 through 1308.15); 

Conviction means a finding of guilt (includ-
ing a plea of nolo contendere) or imposition 
of sentence, or both, by any judicial body 
charged with the responsibility to determine 
violations of the Federal or State criminal 
drug statutes; 

Criminal drug statute means a Federal or 
non-Federal criminal statute involving the 
manufacture, distribution, dispensing, use, 
or possession of any controlled substance; 

Employee means the employee of a grantee 
directly engaged in the performance of work 
under a grant, including: (i) All direct charge 
employees; (ii) All indirect charge employees 
unless their impact or involvement is insig-
nificant to the performance of the grant; 
and, (iii) Temporary personnel and consult-
ants who are directly engaged in the per-
formance of work under the grant and who 
are on the grantee’s payroll. This definition 
does not include workers not on the payroll 
of the grantee (e.g., volunteers, even if used 
to meet a matching requirement; consult-
ants or independent contractors not on the 
grantee’s payroll; or employees of subrecipi-
ents or subcontractors in covered work-
places). 

Certification Regarding Drug-Free Workplace 
Requirements 

Alternate I. (GRANTEES OTHER THAN 
INDIVIDUALS) 

A. The grantee certifies that it will or will 
continue to provide a drug-free workplace 
by: 

(a) Publishing a statement notifying em-
ployees that the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a 
controlled substance is prohibited in the 
grantee’s workplace and specifying the ac-
tions that will be taken against employees 
for violation of such prohibition; 

(b) Establishing an ongoing drug-free 
awareness program to inform employees 
about— 

(1) The dangers of drug abuse in the work-
place; 

(2) The grantee’s policy of maintaining a 
drug-free workplace; 

(3) Any available drug counseling, rehabili-
tation, and employee assistance programs; 
and 

(4) The penalties that may be imposed 
upon employees for drug abuse violations oc-
curring in the workplace; 

(c) Making it a requirement that each em-
ployee to be engaged in the performance of 
the grant be given a copy of the statement 
required by paragraph (a); 

(d) Notifying the employee in the state-
ment required by paragraph (a) that, as a 
condition of employment under the grant, 
the employee will— 

(1) Abide by the terms of the statement; 
and 

(2) Notify the employer in writing of his or 
her conviction for a violation of a criminal 
drug statute occurring in the workplace no 
later than five calendar days after such con-
viction; 

(e) Notifying the agency in writing, within 
ten calendar days after receiving notice 
under paragraph (d)(2) from an employee or 
otherwise receiving actual notice of such 
conviction. Employers of convicted employ-
ees must provide notice, including position 
title, to every grant officer or other designee 
on whose grant activity the convicted em-
ployee was working, unless the Federal agen-
cy has designated a central point for the re-
ceipt of such notices. Notice shall include 
the identification number(s) of each affected 
grant; 

(f) Taking one of the following actions, 
within 30 calendar days of receiving notice 
under paragraph (d)(2), with respect to any 
employee who is so convicted— 

(1) Taking appropriate personnel action 
against such an employee, up to and includ-
ing termination, consistent with the require-
ments of the Rehabilitation Act of 1973, as 
amended; or 

(2) Requiring such employee to participate 
satisfactorily in a drug abuse assistance or 
rehabilitation program approved for such 
purposes by a Federal, State, or local health, 
law enforcement, or other appropriate agen-
cy; 

(g) Making a good faith effort to continue 
to maintain a drug-free workplace through 
implementation of paragraphs (a), (b), (c), 
(d), (e) and (f). 

B. The grantee may insert in the space pro-
vided below the site(s) for the performance of 
work done in connection with the specific 
grant:

Place of Performance (Street address, city, 
county, state, zip code) 

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Check b if there are workplaces on file that 
are not identified here. 
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Alternate II. (GRANTEES WHO ARE 
INDIVIDUALS) 

(a) The grantee certifies that, as a condi-
tion of the grant, he or she will not engage 
in the unlawful manufacture, distribution, 
dispensing, possession, or use of a controlled 
substance in conducting any activity with 
the grant; 

(b) If convicted of a criminal drug offense 
resulting from a violation occurring during 
the conduct of any grant activity, he or she 
will report the conviction, in writing, within 
10 calendar days of the conviction, to every 
grant officer or other designee, unless the 
Federal agency designates a central point for 
the receipt of such notices. When notice is 
made to such a central point, it shall include 
the identification number(s) of each affected 
grant. 

[55 FR 21690, 21694, May 25, 1990]

PART 209—NON–DISCRIMINATION 
IN FEDERALLY–ASSISTED PRO-
GRAMS OF THE AGENCY FOR 
INTERNATIONAL DEVELOPMENT—
EFFECTUATION OF TITLE VI OF 
THE CIVIL RIGHTS ACT OF 1964

Sec.
209.1 Purpose. 
209.2 Application of this part. 
209.3 Definitions. 
209.4 Discrimination prohibited. 
209.5 Assurance required. 
209.6 Compliance information. 
209.7 Conduct of investigations. 
209.8 Procedure for effecting compliance. 
209.9 Hearings. 
209.10 Decisions and notices. 
209.11 Judicial review. 
209.12 Effect on other regulations; super-

vision and coordination. 
209.13 Delegation of authority.
APPENDIX A—FEDERAL FINANCIAL ASSIST-

ANCE TO WHICH THIS REGULATION APPLIES

AUTHORITY: Sec. 602, 78 Stat. 252, and sec. 
621, Foreign Assistance Act of 1961, 75 Stat. 
445; 22 U.S.C. 2402.

SOURCE: 30 FR 317, Jan. 9, 1965, unless oth-
erwise noted.

§ 209.1 Purpose. 
The purpose of this part is to effec-

tuate the provisions of title VI of the 
Civil Rights Act of 1964 to the end that 
no person in the United States shall, 
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or 
be otherwise subjected to discrimina-
tion under any program or activity re-

ceiving Federal financial assistance 
pursuant to any authority held or dele-
gated by the Administrator of the 
Agency for International Development.

§ 209.2 Application of this part. 

This part applies to all programs car-
ried on within the United States by re-
cipients of Federal financial assistance 
pursuant to any authority held or dele-
gated by the Administrator of the 
Agency for International Development, 
including the federally-assisted pro-
grams and activities listed in appendix 
A of this part. (appendix A may be re-
vised from time to time by notice in 
the FEDERAL REGISTER.) It applies to 
money paid, property transferred, or 
other Federal financial assistance ex-
tended under any such program after 
the effective date of this regulation, 
even if the application for such assist-
ance is approved prior to such effective 
date. This part does not apply to (a) 
any Federal financial assistance by 
way of insurance or guaranty con-
tracts, (b) money paid, property trans-
ferred or other assistance extended 
under any such program before the ef-
fective date of this part, (c) any assist-
ance to any individual who is the ulti-
mate beneficiary under any such pro-
gram, (d) any employment practice 
under any such program of any em-
ployer, employment agency, or labor 
organization, or (e) any procurement of 
goods or services, including the pro-
curement of training. This part does 
not bar selection and treatment rea-
sonably related to the foreign assist-
ance objective or such other authorized 
purpose as the Federal assistance may 
have. It does not bar selections which 
are limited to particular groups where 
the purpose of the program calls for 
such a limitation nor does not bar spe-
cial treatment including special 
courses of training, orientation or 
counseling consistent with such pur-
pose.

§ 209.3 Definitions. 

For purposes of this part— 
(a) The term Act means the Civil 

Rights Act of 1964 (78 Stat. 241). 
(b) The term Administrator means the 

Administrator of the Agency for Inter-
national Development or any person 
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